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rives at its opinion, it would seem that the New Jersey court was 
right in adopting the doctrine of reasonable use in percolating 
water and rejecting that of absolute ownership. 

RIGHT OF MINISTERIAL OFFICER TO QUESTION CONSTITUTIONALITY 
OF A LAW IN MANDAMUS PROCEEDING. 

In a recent case, State ex rel., University of Utah v. Condland 
et ah, State Board of Land Commissioners, reported in 104 Pac. 
285, the Supreme Court of Utah decided that when an officer, 
though acting ministerially, is directly responsible for his offi- 
cial acts, he may attack a statute directing him to act, as uncon- 
stitutional, and upon that ground justify his refusal in a manda- 
mus proceeding. The point in consideration came up on an ap- 
plication to the court by which the University of Utah prayed a 
mandate against the State Board of Land Commissioners to com- 
pel said board to comply with the provisions of a certain act. 
The commissioners refusing to act, justified their non-compliance 
by pleading the unconstitutionality of the law under which the 
mandate was prayed. 

The following cases support their contention: In Van Horn 
v. State ex rel., Abbott, 46 Neb. 62, it was stated: "As the Con- 
stitution is our fundamental law, an act of the legislature repug- 
nant thereto is not only voidable but absolutely void and of no 
effect whatever. The officers of the state are sworn to support 
the Constitution, so where a supposed act of the legislature and 
the Constitution conflict, the Constitution must be obeyed and the 
statute disregarded. Ministerial officers are therefore not bound 
to obey an unconstitutional statute, and the courts, sworn to sup- 
port the Constitution, will not by mandamus compel them to do 
so." Marbury v. Madison, 1 Cranch (U. S.) 137 (1803), holds 
that courts as well as other departments are bound by the Con- 
stitution. Norman v. Kentucky Board of Examiners, 93 Ky. 
537, held that "although an officer cannot rightfully refuse 
obedience to a law if it be prima facie regular and valid, for it 
would be against public policy for him to do so, yet a court will 
not compel him to obey a law when it is unconstitutional and 
void." In the opinion of one of the judges, it was said : "It is 
not only a right but a duty of such a ministerial officer (auditor 
in this case) to contest the constitutionality of the law." The last 
opinion is supported by Smith v. Broderick, 107 Cal. 644. 
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The Utah decision, supra, is supported also by McDermott v. 
Dinney, 6 N. D. 278; Denman v. Broderick, 111 Cal. 96; Von 
Schmidt v. Widber, 105 Cal. 151 ; Brandenstein v. Hoke, 101 Cal. 
131 ; Hindman v. Boyd, 42 Wash. 17; School Directors v. City of 
New Orleans, 42 La. Ann. 92. (This case, however, was over- 
ruled and the opposite rule established in the later case of State 
ex rel. New Orleans Canal & Banking Co. v. Heard, 47 La. Ann. 
1679.) 

There are many cases in which the defense of unconstitu- 
tionality of law was made without any discussion as to the right 
to make such defense. People ex rel. Dunkirk, W. & P. R. Co. 
v. Batchellor, 53 N. Y. 128; Madison County Ct. v. People ex rel. 
Toledo, W. & W. R. Co., 58 111. 456 ; Rankin v. Colgan, 92 Cal. 
605 ; State ex rel. Charleston, C. & C. R. Co. v. Whitesides, 30 
S. C. 579. The reasoning in the above cases is constructed on the 
hypothesis that "an unconstitutional act is not a law; it confers 
no rights ; it imposes no duties ; it affords no protection ; it cre- 
ates no office; it is, in legal contemplation, as inoperative as 
though it had never been passed." Cooley on Constitutional 
Limitations, 3; Norton v. Shelby County, 118 U. S. 422; County 
Comm's v. Kansas City R. R., 4 Kan. App. JJ2. While the rea- 
soning in the cases just reviewed is logical, the reasoning in the 
opposing line of cases is equally logical and is more expedient. 

"A court will not listen to an objection made to the constitu- 
tionality of an act by a party whose rights it does not affect, and 
who has, therefore, no interest in defeating it." Cooky's Consti- 
tutional Limitations, 232. The opinion in Thoreson v. State 
Board of Examiners, 19 Utah 18, states that to allow a minis- 
terial officer who has no direct personal interest in the matter to 
refuse to perform his duty on the ground that performance of 
the act would violate the Constitution, would be deciding a con- 
stitutional question affecting the rights of third persons at the 
instance of such officer, who because his duties are merely ministe- 
rial, and because he has no direct interest in the question, cannot 
in any event be made responsible. Ordinarily, a ministerial officer 
has no different interest from that of any other citizen in con- 
stitutional questions, and therefore cannot revoke the same. 
State ex rel. Morton v. Stevenson, 18 Neb. 421. A party will 
not be heard to question the constitutionality of a statute unless 
he shows that some right of his is impaired or prejudiced there- 
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by. Red River Valley Nat'l Bank v. Craig, 181 U. S. 
548 ; Mountfort v. Hall, 1 Mass. 443 ; State v. Smiley, 65 Kan. 
240, 196 U. S. 447. To allow a ministerial officer to decide upon 
the validity of a law would be subversive of the great 
objects and purposes of government, for if one such officer 
may assume infallibility, all like officers may do the same and an 
end be put to civil government, one of whose cardinal principles 
is subjection to the law. People ex rel. v. Solomon, 54 111. 39; 
Smyth v. Tit comb, 31 Me. 273 ; Maxwell v. Burton, 2 Utah 595 ; 
Waldron v. Lee, 5 Pickering 323 ; State ex rel. v. Buchanan, 24 
W. Va. 363 ; People v. Collins, 7 Johns. 549 ; Com. v. James, 135 
Pa. St. 480. "It is not within the scope of the duties of a minis- 
terial officer to pass upon the validity of laws, instructions or pro- 
ceedings, prima facie valid, and requiring his action. His only 
duty in such a case is obedience, and he cannot excuse himself by 
undertaking to show the unconstitutionality or other invalidity of 
the law, or the irregularity of the proceedings." Mechem on 
Public Officers, Sect. 523. 

The general rule in regard to evidence is that a court in pass- 
ing upon the constitutionality of a statute must confine itself to 
a consideration of those matters which appear upon the face of 
the law and of those of which it can take judicial notice and 
cannot consider evidence aliunde to show the invalidity of the 
statute. Stevenson v. Colgan, 91 Cal. 649 ; State ex rel. Reed v. 
Jones, 6 Wash. 452; People v. Durst on, 119 N. Y. 569; Harvey 
v. Foster, 118 Ind. 502; Pacific R. R. v. The Governor, 23 Mo. 
353. Therefore, the law of evidence as well as sound reasoning, 
together with the important consideration of expediency, sup- 
ports the latter view. 

From the various decisions it is evident that there is no theory 
which will reconcile all the conflict. There is running through 
the cases, however, a general proposition which would give a 
reasonable and satisfactory rule upon the question if ultimately 
adopted. That rule is: that statutes are generally presumed to 
be valid, and ministerial officers must treat them as such until 
their invalidity is established, but that if the nature of the office 
is such as to require the officer to raise the question, or if his per- 
sonal interest is such as to entitle him to do so, he may contest 
the validity of the statute in a mandamus proceeding brought to 
enforce it. In other cases he must perform his duty as the statute 
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requires, and leave those whose rights are affected by it to take 
steps to annul it. 

Applying the rule deduced from the decisions to the case under 
discussion we conclude that, though there is much support, the 
weight of authority is against the proposition that a ministerial 
officer has a right to question the constitutionality of a law in a 
mandamus proceeding to compel him to act under such law. 

DEATH AND SURVIVORSHIP PRESUMPTIONS. 

In the case of Walton & Co. v. Burchel, decided by the Su- 
preme Court of Tennessee in 1907, but reported only recently in 
121 Southern Reporter, 391, where a father and son were killed 
by a premature explosion of dynamite, the court held that "in 
the absence of evidence as to which died first, there is no pre- 
sumption in favor of either ; the presumption being that both died 
at the same time ;" and affirmed the decision of the lower court 
which charged the jury that "when the proof shows that two 
persons are killed in a common sudden disaster, the presumption 
is that they died simultaneously." Among the leading cases 
cited by the court to back up this opinion are: Russell v. Hal- 
lett, 23 Kan. 276 ; Newell v. Nichols, 75 N. Y. 78 ; Moehring v. 
Mitchell, 1 Barb. Ch. (N. Y.) 264; Young Women's Christian 
Home v. French, 187 U. S. 401, all of which clearly follow the 
common law rule that when two or more perish in the same dis- 
aster, there is no presumption of law whatever upon the subject 
and that the law will no more presume that all died at the same 
instant than it will presume that one survived the other. 

The question then remains, in these cases of survivorship in a 
common disaster, whether the presumption that all died simul- 
taneously has the same effect and means the same as the com- 
mon law rule which holds that there is no presumption. Some 
courts seem to be careless in their expressions on this point. 
Newell v. Nichols, supra. 

Presumptions of law are rules which, in certain cases, either 
forbid or dispense with any ulterior inquiry ; Bouvier's Diction- 
ary. But some presumptions of law are disputable and hold good 
only until they are invalidated by proof, and it seems that this 
proof cannot be overcome always by a bare preponderance of 
evidence. The State v. Jones, 64 Iowa 349. While not regard- 



